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NOTICE OF PROPOSED RULEMAKING 

 

The USDE issued a Federal Register Notice July 31, 2018: Notice of Proposed Rulemaking on 

the Institutional Accountability Regulations, including Defense to Repayment, under Title IV of 

the Higher Education Act of 1965, as amended. Creation of new Institutional Accountability 

regulations are being proposed to establish a Federal standard for evaluating and a process for 

adjudicating borrower defenses to loan repayment first disbursed on or after July 1, 2019. These 

regulations will also provide actions the USDE can take to collect financial losses from schools 

for successful borrower defense to repayment discharges. Proposed changes in this NPRM are as 

listed below. 

 

 Rescind specified provisions of the 2016 final regulations, which have not yet become 

effective. 

 Amend § 668.41 to require schools that require students to accept predispute arbitration 

agreements or class action waivers as a condition of enrollment to disclose that 

information to students, prospective students, and the public in an easily accessible 

format. 

 Amend § 668.91 to provide that the Secretary may accept other types of surety or 

financial protection in addition to letters of credit and that a hearing official must uphold 

the amount of financial protection required by the Secretary unless certain conditions are 

met. 

 Amend § 668.94 to provide that a limitation on an institution’s participation in the Title 

IV programs may include changing the institution’s status from fully certified to 

provisionally certified. 

 Amend § 668.171 to establish the actions or events that have or may have an adverse 

material effect on an institution’s financial condition and revise appendices A and B of 

the financial responsibility regulations to conform with changes in accounting standards. 

 Amend § 668.172 to address changes to the accounting standards regarding leases. 

 Amend § 668.175 to expand the types of financial protection acceptable to the Secretary. 

 Amend §§ 674.33, 682.402 and 685.214 to extend the window for a borrower to qualify 

for a closed school discharge and to specify that if a closing school provided a borrower 
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the reasonable opportunity to complete his or her academic program through an orderly 

school closure or a teach-out plan and that is approved by the school’s accrediting 

agency and, if applicable, the school’s State authorizing agency, the borrower will not 

qualify for a closed school discharge. 

 Amend §§ 682.202, 682.405, and 682.410 to prohibit guaranty agencies and FFEL 

Program lenders from capitalizing the outstanding interest on a FFEL loan when the 

borrower rehabilitates a defaulted FFEL loan. 

 Amend § 682.405 to prohibit guaranty agencies and FFEL Program lenders from 

charging collections costs when a borrower enters into a repayment agreement within 60 

days of the notice of default. 

 Amend § 685.200 to specify that a loan discharge based on school closure, false 

certification, an unpaid refund, or a defense to repayment will lead to the elimination of 

or recalculation of the subsidized usage period that is associated with the loan or loans 

discharged. 

 Amend § 685.206 to clarify that existing regulations with regard to borrower defenses to 

repayment apply to loans first disbursed prior to July 1, 2019; to establish a Federal 

standard for deciding borrower defenses to repayment pertaining to a loan first 

disbursed on or after July 1, 2019; to establish the procedures that the Department would 

use to determine the liability of a school for the amount of any loan discharges resulting 

from borrower defense claims pertaining to loans first disbursed on or after July 1, 2019; 

and to provide that the Secretary may initiate a proceeding to recover from an institution 

the amount of any loan discharged by the Secretary based on a defense to repayment 

within five years of the date of the final decision to discharge the loan. 

 Amend § 685.212 to add borrower defense to repayment discharges to the discharge 

provisions listed in this section. 

 Amend § 685.215 to provide that in cases when a Direct Loan borrower could not obtain 

an official transcript or diploma from high school and instead provided an attestation to 

the institution that the borrower was a high school graduate, the borrower will not 

qualify for a false certification discharge based on not having a high school diploma. 

 Amend § 685.300 to require institutions to accept responsibility for the repayment of 

amounts discharged by the Secretary pursuant to the borrower defense to repayment, 

closed school discharge, false certification discharge, and unpaid refund discharge 

regulations. 

 Amend § 685.304 to require institutions that use pre-dispute arbitration agreements or 

class action waivers to provide written, plain language descriptions of those agreements 

and to provide the student borrower with written information on how to use the school’s 

internal dispute resolution process. 

 Amend § 685.308 to require the repayment of funds and the purchase of loans by the 

school if the Secretary determines that the school is liable as a result of a successful 



claim for which the Secretary discharged a loan, in whole or in part, pursuant to §§ 

685.206, 685.214, and 685.216. 

 

Anyone wishing to submit comments on the proposed changes in the NPRM must do so on or 

before Aug. 30, 2018.  


